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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee 
vs. 
RUSSELL B. SCHMIT, 
Defendant/Appellant, 
Case No. 920455-CA 
Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a finding of guilty to the charges of 
Speeding, a class B misdemeanor in violation of Section 41-6-46, 
Utah Code Annotated, as amended, 1953, and Driving On Suspension, 
a class C misdemeanor, in violation of Section 41-2-136, Utah Code 
Annotated, as amended, 1953, at a non-jury trial in the Fifth 
Judicial District Court of Beaver County, State of Utah, the 
Honorable J. Philip Eves presiding. 
This Court has jurisdiction to hear this appeal under 
Utah Code Annotated, Section 78-2a-3(2) (f) (Supp. 1992). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARDS OF APPELLATE REVIEW 
It is difficult to determine what the issues are on 
appeal because the Defendant/Appellant has not complied with Rule 
24, Utah Rules of Appellate Procedure; however, it appears that 
there are two issues on appeal. 
First, that the lower court violated due process of 
arraignment, trial and sentencing, and whether the Judge had 
complied with the technical requirements of the law by filing his 
oath of office. 
STATEMENT OF THE CASE 
Officer Garry Hare issued a citation to Russell B. Schmit 
on September 2, 1991 for Speed, in violation of Section 41-6-46, 
Utah Code Annotated, as amended, 1953, and Driving On Suspension, 
a class C misdemeanor, in violation of Section 41-2-136, Utah Code 
Annotated, as amended, 1953. The Defendant apparently did not sign 
the citation and the citation indicates he was taken in to post 
bail. (See Record on Appeal, p. 13). The Docket entry of the 
Milford Precinct Justice Court indicates that on September 2, 1991, 
Mr. Schmit entered a plea of "Not Guilty" and the matter was sent 
to LEO G. KANELL, Beaver County Attorney, for prosecution. A non-
jury trial was held on March 6, 1992 at 1:30 p.m. The Defendant 
was found guilty. He appealed the guilty decision for a trial de 
novo to the Fifth Judicial District Court for Beaver County, State 
of Utah. The Circuit Court and District Court for Beaver County 
was previously consolidated. The trial de novo was set for non-
jury trial on June 16, 1992 at 1:30 p.m., the Defendant was found 
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guilty by the Court, the Honorable J. Philip Eves presiding, and 
the Defendant then appealed the decision to the Court of Appeals. 
STATEMENT OF FACTS 
Defendant, Russell B. Schmit, was stopped by Officer 
Garry Hare on September 2, 1991 and issued a citation for Speed, in 
violation of § 41-6-46 and Driving on Suspension, in violation of 
§ 41-2-136 (See Record p. 13). The Defendant failed to sign the 
citation, and according to the citation was taken in to post bail 
(See Record, p. 13). Mr. Schmit appeared in Court on September 2, 
1991, where the Milford Precinct Justice Court for Beaver County 
Docket Entry indicates as follows: 
Mr. Schmit came into Court. I read him his rights and 
the Information. I than (sic) ask him for his plea. He 
wanted to tell about why he was stoped (sic) . I told him 
I couldn't hear anything about the case until he entered 
a plea. He said "Not Guilty". I than (sic) told him we 
would set a court date for a trial and if he wanted a 
jury he had to request it in writing 10 days before 
trial. Send it to Leo Kanell, County Attorney. (See 
Record p. 28) 
The matter was set for trial on November 13, 1991. (See Record 
p.18) Defendant filed a Notice and Order for Continuance and 
Affidavit, dated November 14, 1991 (See Record p. 5-6). Defendant 
also filed his First Request for Bill of Particulars dated November 
14, 1991 (See Record, p. 9-10). Plaintiff filed Answers to Request 
For Bill of Particulars dated February 21, 1992 (See Record, p. 11-
17). An Amended Notice of Trial was mailed on February 21, 1992 
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setting trial for March 5, 1992 at 10:30 p.m. (See Record, p. 19) 
and an additional Amended Notice of Trial was sent setting the 
trial for 1:30 p.m. on March 6, 1992 (See Record, p. 20). An 
Information was filed on March 6, 1992 (See Record, p. 1-2). The 
docket entry indicates that trial was held on March 6, 1992, with 
Judge Davie sitting in for Judge Johnson who was in the hospital 
(See Record, p. 28). The Docket entry states as follows: 
Judge Davie sat in for Judge Johnson who was in the 
hospital. The Court called to order Information read and 
sworn to by Mr. Kanell. Mr. Schmit requested Judges 
(sic) Oath of Offices (Will get copys (sic) and send to 
him) . Judge Davie heard all the information that was 
presented. She than (sic) found Mr. Schmit guilty of 
both counts. 1. Speed 65/55, 2. Driving on Suspension. 
Fine was $40.00 for speed and $100.00 for Driving on 
Suspension. Will return $50.00 with-in (sic) two week if 
proof is given on suspension. Judge Davie stat€>d that 
Mr. Schmit has 30 days to appeal to higher court. 
Received Mr. Schmits Request For Appeal 4-4-92. Sent all 
information to the County Clerk on 4-9-92. (See Record p. 
28) . 
The Court then sent out notice of a non-jury trial for Tuesday, 
June 16, 1992 to the parties (See Record p. 30). In the trial on 
June 16, 1992 the Defendant made a motion to remand the matter back 
to Justice Court for another trial because the Judge who had 
arraigned him had not filed her Oath of Office (See Trial 
transcript p. 2,3,4). The Court denied that motion (See Trial 
Transcript p. 4) . The Defendant then requested additional time 
prior to trial to conduct discovery before entering his plea (See 
Transcript p. 5). The Court asked the Defendant if he had made a 
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Request For Discovery (See Transcript p. 5) . The Defendant had 
only made a request for a Bill of Particulars (See Transcript p. 
6) . The request for a Bill of Particulars had been answered by the 
State (See Record p. 11) . However, the Defendant felt that the 
material from the Department of Public Safety was incomplete as he 
felt he had additional correspondence that should have been 
provided (See Trial Transcript p. 6-7). The State agreed to 
stipulate that any letters written to the Department of Public 
Safety, and responses to those letters could be admitted to trial 
if they were relevant (See Transcript p. 8). The Defendant then 
asked the Judge whether he had filed his Oath of Office to which 
the Court replied that he had (See Transcript p. 9) . Whereupon the 
matter proceeded to trial (See Transcript p. 9) . The Defendant was 
found guilty and sentenced (See Transcript p. 9-14.) 
SUMMARY OF THE ARGUMENT 
The Defendant has not complied with Rule 24, Utah Rules 
of Appellate procedure and his brief should be stricken. 
Defendant's Brief does not have a table of contents, table of 
authorities, or statement of facts and argument supported by 
citations to the record. Defendant was advised of his rights at 
his first appearance in Justice Court and even if the Court failed 
to cover Rule 7(d), Utah Rules of Criminal Procedure rights, the 
Defendant was not prejudiced by such failure as no substantial 
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right was affected. The Defendant is not entitled to another first 
appearance in District Court. And the record indicates that Judge 
Eves had filed his Oath of Office and there is no evidence in the 
record that his Oath of Office was not filed. 
ARGUMENT 
POINT I 
THE DEFENDANT APPELLANT HAS NOT COMPLIED WITH 
RULE 24, UTAH RULES OF APPELLATE PROCEDURE AND 
HIS BRIEF SHOULD BE STRICKEN. 
Rule 24(a), Utah Rules of Appellate Procedure provides 
the requirements for the brief of the Appellant as follows: 
(a) Brief of the appellant. The brief of the 
appellant shall contain under appropriate 
headings and in the order indicated: 
(1) A complete list of all parties to the 
proceeding in the court or agency whose 
judgment or order is sought to be 
reviewed, except where the caption of the 
case of appeal contains the names of all 
such parties. The list should be set out 
on a separate page which appears 
immediately inside the cover. 
(2) A table of contents, with page 
references. 
(3) A table of authorities with cases 
alphabetically arranged and with parallel 
citations, rules, statutes and other 
authorities cited, with references to the 
pages of the brief where they are cited. 
(4) A brief statement showing the 
jurisdiction of the appellate court. 
(5) A statement of the issues presented 
for review and the standard of appellate 
review for each issue with supporting 
authority for each issue. 
(6) Constitutional provisions, statutes, 
ordinances, rules, and regulations whose 
interpretation is determinative shall be 
set out verbatim with the appropriate 
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citation. If the pertinent part of the 
provision is lengthy, the citation alone 
will suffice, and in that event, the 
provision shall be set forth as provided 
in paragraph (f) of this rule. 
(7) A statement of the case. The 
statement shall first indicate briefly 
the nature of the case, the course of 
proceedings, and its disposition in the 
court below. A statement of the facts 
relevant to the issues presented for 
review shall follow. All statements of 
fact and references to the proceedings 
below shall be supported by citations to 
the record in accordance with paragraph 
(e) of this rule. 
(8) Summary of arguments. The summary of 
arguments, suitably paragraphed, shall be 
a succinct condensation of the arguments 
actually made in the body of the brief. 
It shall not be a mere repetition of the 
heading under which the argument is 
arranged. 
(9) An argument. The argument shall 
contain the contentions and reasons of 
the appellant with respect to the issues 
presented, with citations to the 
authorities, statutes, and parts of the 
record relied on. 
(10) A short conclusion stating the 
precise relief sought, (emphasis added) 
Rule 24(k), Utah Rules of Appellate Procedure, provides 
as follows: 
...Briefs which are not in compliance may be 
disregarded or stricken, on motion or sua 
sponte by the court, and the court may assess 
attorney fees against the offending lawyer. 
In Steele vs. Board of Review of Industrial Commission of 
Utah, 845 p.2d 960 (Utah App. 1993) the Court stated at p. 962: 
If a party fails to provide a statement of the 
facts along with a citation to the record 
where those facts are supported, we will 
assume the correctness of the judgment. 
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The Defendant, in his brief filed with the Court, does 
not have a table of contents, does not have a table of authorities, 
and the brief does not have a statement of facts relevant to the 
issues presented with reference to the proceedings below supported 
by citations to the record, and Defendant's brief does not have any 
argument, let alone argument supported by citation to the parts of 
the record relied on. Plaintiff is having a difficult time even 
trying to determine what issues are on appeal and what arguments 
should be presented. For this reason Plaintiff requests the Court 
strike the brief of Defendant and assume the correctness of the 
judgment. 
POINT II 
THE DEFENDANT WAS ADVISED OF HIS RIGHTS AT HIS 
FIRST APPEARANCE IN JUSTICE COURT. 
Plaintiff is not aware of any statutory requirement that 
Defendant is entitled to another first appearance/arraignment in 
District Court upon appeal by the Defendant. Even if Defendant 
were entitled to an additional arraignment in the District Court, 
there is nothing in the records that shows that Defendant was 
prejudiced in any way. The Defendant has not shown anything in the 
record that indicates the Defendant was prejudiced by failure of 
the Defendant to be advised of rights with regard to Rule 7(d), 
Utah Rules of Criminal Procedure. Rule 7(d), Utah Rules of 
Criminal Procedure states as follows: 
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The magistrate having jurisdiction over the 
offense charged shall, upon the defendant's 
first appearance before him, inform the 
defendant: 
(1) of the charge in the information or 
indictment and furnish a copy to him; 
(2) of any affidavit or recorded 
testimony given in support of the 
information and how to obtain them; 
(3) of his right to retain counsel or 
have counsel appointed by the court 
without expense to him if he is unable to 
obtain his own counsel; 
(4) of his rights concerning pretrial 
release, including bail; and 
(5) that he is not required to make any 
statement, and that the statements he 
does make may be used against him in a 
court of law. 
The record does not show any evidence of prejudice to the 
Defendant because he did not receive a second arraignment in 
District Court. The record does show he was advised of his rights 
in Justice Court (See Record p. 28). Concerning Rule 7(d) rights, 
obviously the Defendant was well aware of the charges against him, 
he already having gone through one trial in Justice Court. The 
record does not show any affidavit or recorded testimony given in 
support of the information. The Defendant represented himself at 
all stages of these proceedings. The record does not show that 
Defendant had any problems with pre-trial release. And the answers 
to Defendant's request for bill of particulars indicate that no 
written or oral statements were made by the Defendant. There is 
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nothing in the record where the Defendant has made any claim that 
a substantial right has been violated. 
Rule 30, Utah Rules of Criminal Procedure provides: 
Rule 30. Errors and defects. 
(a) Any error, defect, irregularity or 
variance which does not affect the 
substantial rights of a party shall be 
disregarded. 
In State v. Anderton. 668 P.2d 1258 (Utah 1983) the Defendant 
argued that blanks in an affidavit for an arrest warrant submitted 
to a magistrate rendered it void. The Court held at 1261-1262: 
... in the absence of any contention on the 
part of defendants that the blanks complained 
of in any way infringed upon their substantial 
rights, the Court is obliged to disregard the 
"defect".... (emphasis added) 
The Defendant was not prejudiced concerning any 
requirements of Rule 7(d) and no substantial right has been 
affected, therefore the Court is obligated to disregard any 
alleged defect. 
POINT III 
THE JUDGE HAD FILED HIS OATH OF OFFICE. 
Judge Eves indicated when questioned by the defendant 
that he had filed his Oath of Office. Defendant has not provided 
any evidence to the effect that the Oath of Office was not filed. 
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CONCLUSION 
Defendant's Brief should be disregarded or stricken and 
the judgment should be affirmed. 
RESPECTFULLY SUBMITTED this /QA day of September, 1993. 
LEO G. KANELL 
Beaver County Attorney 
Attorney for Plaintiff/Appellee 
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